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EXECUTIVE SUMMARY AND DEFINITIONS 
This report will explore when gender dysphoria is a protected disability under the 

Americans with Disabilities Act (ADA).i According to relevant federal case law, gender 

dysphoria can be considered a disability under the ADA if the gender dysphoria is either: (1) not 

considered a gender identity disorder; or (2) is a gender identity disorder but is a result of 

“physical impairments” instead of mental or emotional factors.ii Advocates of transgender rights 

have turned to the statutory language of “physical impairments” because “gender identity 

disorders” are largely excluded from protection under the ADA.iii 

For the purposes of this report, a transgender person will be defined as “a person whose 

gender identity differs from the sex the person had or was identified as having at birth.”iv Gender 

dysphoria will be defined as the fifth edition of the American Psychiatric Association Diagnostic 

and Statistical Manual of Mental Disorders (DSM-V) defines it, namely: "a difference between 

one's experienced/expressed gender and assigned gender" that causes "significant distress or 

problems functioning.”v Importantly, not all transgender people experience gender dysphoria.vi  

Throughout the report, quoted language from court documents and statutes will be used. 

Such language may be outdated or offensive to the LGBTQIA community. The author will only 

use such terminology when quoting material in an original document and will provide an 

explanatory endnote with preferred modern terminology. This report will focus on cases that are 

relevant to the six states that the Rocky Mountain ADA Center serves, namely: Colorado, Utah, 

Wyoming, Montana, North Dakota, and South Dakota.vii These states fall within the Eighth, 

Ninth, and Tenth federal circuits, so cases from those jurisdictions will be discussed. 

 

INTRODUCTION  
Across the United States, politicians, civilians, and community groups have fought over 

the legality and scope of transgender rights for decades.viii In pursuing protection for transgender 

people, many legal practitioners have focused on sex discrimination laws.ix However, disability 

rights laws, like the ADA, can also offer meaningful protection.x Uniquely, disability rights laws 

can provide the right to reasonable accommodations or modifications for people with disabilities 

in public and private spaces.xi If gender dysphoria is considered a disability under the ADA, 

people who experience gender dysphoria can access accommodations related to the distress they 

feel as a result of their gender dysphoria.xii For example, a transgender man with gender 
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dysphoria might seek a gender transition surgery to remove excess skin and tissue on his chest.xiii 

If his gender dysphoria is protected under the ADA, he could request a reasonable 

accommodation to work from home during his surgical recovery or to have more frequent breaks 

to change bandages. Similarly, a transgender woman with gender dysphoria might ask for a 

reasonable accommodation to use a specific restroom or wear a women’s uniform that conforms 

with her identity.xiv Gender-affirming care for transgender people with gender dysphoria can 

include hormone therapy, surgical treatments, and mental health counseling, among other 

services.xv Without ADA protection, reasonable accommodations or modifications for gender 

dysphoria can be challenging to access.xvi 

Despite advocacy for the protection of transgender rights, from April 2021 to June 2023, 

Montana, Utah, South Dakota, and North Dakota enacted state laws that limited or completely 

prohibited gender-affirming healthcare for transgender people, particularly transgender youth.

xviii

xvii 

These restrictive laws make the question of federal ADA protection increasingly important in 

those states. Although Wyoming attempted to outlaw gender-affirming care twice, the bills 

failed, and the care remains legal there at this time.  Colorado is the only Rocky Mountain 

state that has enacted a law to protect a transgender person’s right to gender-affirming care.xix  

This report will examine when gender dysphoria is considered a disability under the 

ADA. First, this report will briefly examine the ADA and the protections it provides. Second, the 

report will outline two federal cases that serve as the foundation for current law regarding gender 

dysphoria and the ADA. Third, the report will discuss relevant cases in three federal circuits: the 

Eighth Circuit (which includes North and South Dakota), the Ninth Circuit (which includes 

Montana), and the Tenth Circuit (which includes Colorado and Utah).xx The U.S. Courts of 

Appeals in each of these circuits, the highest regional court in each circuit, have not addressed 

this issue directly. As a result, there is no concrete rule of law on the issue that federal district 

courts in the Rocky Mountain states must follow. Therefore, federal courts within these states 

turn to other federal decisions for analysis. This report is not an exhaustive analysis of every case 

that has addressed this issue; instead, it aims to provide a short update on the current state of the 

law as is relevant to the Rocky Mountain region. 
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THE AMERICANS WITH DISABILITIES ACT  
Passed in 1990, the ADA broadly prohibits discrimination based on disability in 

employment, public services, transportation, public accommodations, and telecommunication 

services.

xxiii

xxi The ADA defines disability as “a physical or mental impairment that substantially 

limits one or more major life activities…; a record of such an impairment; or being regarded as 

having such an impairment.”xxii Importantly, being transgender is not protected under the ADA 

because being transgender alone is not a disability.  

Despite the protection for disabilities, two sections of the ADA limit the definition. First, 

section 12111 specifically excludes the following from the term disability: “transvestism, 

transsexualism, . . . gender identity disorders not resulting from physical impairments, or other 

sexual disorders.”

xxvii

xxiv Second, section 12208 explicitly states that “the term ‘disabled’, or 

‘disability’ shall not apply to an individual solely because that individual is a transvestite.”xxv 

The ADA does not mention or define gender dysphoria.xxvi Therefore, at first glance, gender 

dysphoria appears to fit the definition of a disability because it can substantially limit daily life 

activities. However, if gender dysphoria is a gender identity disorder that does not result from 

physical impairments, the ADA excludes it from protection.   

Legislative history behind the ADA demonstrates that Congress intended for the section 

12111 exclusions to be understood narrowly.xxviii Congress specifically excluded sexual 

orientation and gender identities from protection but did not exclude conditions related to sexual 

orientation or gender identities that might disable a person, such as gender dysphoria.xxix 

Therefore, if gender dysphoria is interpreted to be a mental condition alone, it is excluded from 

ADA protection because it would be considered a “gender identity disorder … not resulting from 

physical impairments.”xxx On the other hand, if gender dysphoria is not a gender identity disorder 

or if it does result from “physical impairments,” it can be protected as a disability under the 

statute’s language, which is why the terminology of “physical impairment” is used frequently in 

court documents and statutes.xxxi 

Importantly, Congress amended the ADA in 2008 and directed courts to construe the 

definition of disability “in favor of broad coverage of individuals under this chapter, to the 

maximum extent permitted by the ADA’s terms.”xxxii With these amendments, Congress 

intended to make it easier for people with disabilities to receive protection; therefore, the 
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amendments lend support to the protection of gender dysphoria as a disability under the 

ADA.xxxiii  

 

RELEVANT FEDERAL CASE LAW  
The federal case law in this area is unsettled; but, recent holdings from federal courts 

have recognized protection for gender dysphoria under the ADA.xxxiv

xxxvi

xxxvii

xxxviii

xxxix

 However, that protection is 

often contingent upon a plaintiff alleging sufficient facts to show that their gender dysphoria is a 

result of “physical impairments.”xxxv As discussed, if a condition related to gender identity is 

purely mental or emotional, the ADA excludes it from protection under section 12111.  For 

example, being transgender is excluded because it solely relates to identity. However, because of 

the “physical impairments” exception, gender dysphoria can be protected if it is rooted in 

physical factors.  In fact, transgender rights advocates have turned to scientific research that 

suggests that gender dysphoria is rooted in physical factors.  Moreso, advocates have 

distinguished being transgender, an identity, from having gender dysphoria, which involves 

clinically significant distress.  In 2015 the Department of Justice also concluded that modern 

scientific research suggests that gender dysphoria has biological roots and is a covered disability 

under the ADA under the “physical impairments” exception.xl Furthermore, throughout the 

Obama, Trump, and Biden Administrations, the Department of Justice has held the position that 

gender dysphoria is a disability that is protected under the ADA.xli 

On June 30, 2023, the U.S. Supreme Court directly addressed this issue when it declined 

to grant certiorari in Williams v. Kincaid.
xliii

xlii Declining certiorari means that the Justices decided 

not to review the case, thereby implicitly accepting the lower court’s decision.  In Williams, 

discussed subsequently, the U.S. Court of Appeals for the Fourth Circuit held that gender 

dysphoria is not a gender identity disorder.xliv Furthermore, the court concluded that even if 

gender dysphoria is a gender identity disorder, it is protected if it results from “physical 

impairments,” which increasing scientific evidence shows that it does.xlv The Supreme Court’s 

denial of review of the Williams decision signifies that the Justices did not overturn the Fourth 

Circuit’s decision at this time. However, Justices Alito and Thomas dissented from the decision 

not to review the case, implying that they disagree with the Fourth Circuit’s analysis in 

Williams.xlvi In their dissent, Justices Alito and Thomas wrote that “the Fourth Circuit has 

effectively invalidated a major provision of the Americans with Disabilities Act . . . and that 
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decision is certain to have far-reaching and highly controversial effects.”xlvii

xlviii

 In writing on the 

“major provision,” Justices Alito and Thomas were referring to the section 12111 gender identity 

exclusions. They argued that the Fourth Circuit’s decision in Williams invalidated those 

exclusions and intimated that doing so was improper.  Their dissenting opinion argued that the 

Supreme Court should weigh in on the issue because there is a “reasonable argument” that the 

Fourth Circuit’s decision in Williams was incorrect.xlix With these divergent perspectives of 

Supreme Court justices in mind, future federal case law will weigh significantly on ADA 

protection of gender dysphoria. 

 

A. The Foundation for Protection: Blatt v. Cabela’s Retail, Inc.  

Blatt v. Cabela’s Retail, Inc. (2017) provides a foundation for the legal relationship 

between gender dysphoria and the ADA.l In Blatt, a federal district court in Pennsylvania held 

that the ADA does not categorically exclude gender dysphoria from protection.li The court 

reasoned that gender dysphoria was not a gender identity disorder.lii Instead, gender dysphoria 

was a disabling condition related to gender because it can substantially limit daily activities, 

including “interacting with others, reproducing, and social and occupational functioning.”liii 

Therefore, section 12111 does not exclude gender dysphoria from protection.liv Because courts 

had not explicitly stated as such before, Blatt effectively opened the door for transgender people 

with gender dysphoria to challenge civil rights violations under the ADA.lv However, like many 

other cases this report explores, Blatt is not binding legal precedent for the Rocky Mountain 

states because it is a Third Circuit case. Nevertheless, Blatt provides persuasive analysis of the 

issue that courts within the Rocky Mountain region can follow if they choose.  

 

B. The “Physical Impairments” Contingency: Williams v. Kincaid 

In Williams v. Kincaid (2022), discussed above, the Fourth Circuit Court of Appeals held 

that if an individual can allege sufficient facts to show that their gender dysphoria results from 

“physical impairments,” then that individual’s gender dysphoria can be protected as a disability 

under the ADA.lvi While Williams is not binding on the Rocky Mountain states because it is a 

Fourth Circuit case, it provides a framework and an in-depth analysis of the issue that has been 

used persuasively within the Eighth, Ninth, and Tenth Circuits. 
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Kesha Williams, the plaintiff in Williams, is a transgender woman with gender dysphoria 

who was incarcerated in Virginia.
lviii

lvii Ms. Williams’s home state of Maryland recognized her as a 

female and stated as such on her driver’s license.  Nevertheless, when staff at the detention 

center learned that Ms. Williams was transgender, they transferred her from a female facility to a 

male facility.lix While housed at the male facility, detention center staff caused delays in Ms. 

Williams’s hormone therapy treatment for her gender dysphoria.lx Furthermore, both prison 

deputies and other inmates harassed Ms. Williams based on her transgender identity and 

frequently intentionally misgendered her, referring to her as “mister” and using he/him 

pronouns.lxi As a result, Ms. Williams experienced increased physical and emotional distress, did 

not receive her hormone treatment for several days, and feared for her safety.lxii  

When released, Ms. Williams brought suit against the Sheriff of Fairfax County and 

individual staff members at the prison for violating the ADA, Section 504 of the Rehabilitation 

Act, the U.S. Constitution, and state law.lxiii

lxvii

lxviii

 The Defendants contested the action and argued that 

gender dysphoria is not a disability under the ADA because it is a gender identity disorder and 

thus the section 12111 exceptions exclude it from protection.lxiv Ms. Williams argued that gender 

dysphoria was not a gender identity disorder, and even if it was, it was rooted in “physical 

impairments.”lxv The court agreed and reasoned that the category “gender identity disorders” did 

not include gender dysphoria when Congress enacted the ADA in 1990.lxvi Therefore, nothing in 

the ADA excludes gender dysphoria from protection.  Since Ms. Williams successfully argued 

that her gender dysphoria arose out of “physical impairments,” she was entitled to protection 

under the ADA.  

 

C. Eighth, Ninth, and Tenth Circuit Cases Following Williams 

Within the Rocky Mountain states, Griffith v. El Paso County (2023) and Duncan v. Jack 

Henry and Associates (2022) are the most pertinent and recent cases on this issue.

lxxii

lxix In Griffith, 

a case within the Tenth Circuit, the District Court of Colorado specifically addressed the 

interplay of gender dysphoria and the ADA.lxx  The court concluded that the ADA does not 

categorically exclude gender dysphoria from protection.lxxi In this case the plaintiff, Darlene 

Griffith, is a transgender woman who had been diagnosed with gender dysphoria and 

incarcerated in a detention facility in Colorado.  While incarcerated, Defendants sexually 

assaulted Ms. Griffith, misgendered her, and placed her in a male facility, despite her 
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presentation and identification as a female and her explicit request to be placed in a female 

facility due to her gender dysphoria.lxxiii

lxxiv

 Ms. Griffith later brought suit against staff at the 

detention facility, alleging that they had violated the ADA by failing to protect her gender 

dysphoria as a disability.   

Because the Tenth Circuit had not addressed the issue directly, the court in Griffith 

followed the Fourth Circuit’s reasoning in Williams.

lxxvi

lxxvii

lxxv In doing so, the court concluded that 

gender dysphoria is not categorically excluded from the ADA under the language of the 

statute.  However, the court did not confirm protection for gender dysphoria for Ms. Griffith, 

because the court found that she had not alleged sufficient facts to prove the discrimination.  

While this case did not result in a favorable conclusion for Ms. Griffith, the language of 

the case alludes to the District of Colorado’s orientation in favor of the protection for gender 

dysphoria under the ADA.lxxviii

lxxix

lxxxi

 For example, Ms. Griffith argued that the case directly addressed, 

“governmental validation of the existence and experiences of transgender people, as well as the 

simple recognition of their humanity."  The court acknowledged the importance of the topic 

and stated that the court was, “sympathetic to Plaintiff and cognizant of the harms that she has 

suffered during her detention.”lxxx Moreso, at the preceding level of the case, the judge 

specifically stated that “the [c]ourt believes that discrimination based on gender dysphoria 

violates the ADA” but acknowledged that this is not “settled law.”  This language indicates a 

favorable orientation toward ADA protection of gender dysphoria in the Tenth Circuit, which 

could impact future cases in Colorado, Utah, and Wyoming. Furthermore, the court’s conclusion 

that the ADA does not categorically exclude gender dysphoria from disability protection leaves 

the opportunity for litigation on the issue open. 

Within the Eighth Circuit, Duncan v. Jack Henry and Associates (2022) is the most 

pertinent case, because a federal district court in Missouri concluded that gender dysphoria is a 

gender identity disorder and thus is excluded from ADA protection.lxxxii

lxxxiii

lxxxiv

lxxxv

lxxxvi

 While Missouri is not a 

Rocky Mountain state, it falls within the same circuit as North and South Dakota, meaning that 

courts in those two states could follow Duncan if they choose to.  The court undertook a 

statutory interpretation analysis to determine whether gender dysphoria is considered a disability 

under the ADA.  Unlike the court in Williams, however, the court concluded that gender 

dysphoria is a gender identity disorder.  The court reasoned that Congress intended the phrase 

“gender identity disorders” to serve as a general category.  Furthermore, unlike Blatt in 
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which the plaintiff brought constitutional claims, the plaintiff in Duncan did not bring any 

constitutional claims, so the court was not required to interpret the phrase “gender identity 

disorder” broadly.lxxxvii Because of the court’s reasoning in Duncan, ADA protection for gender 

dysphoria is weaker in the Eighth Circuit than it is in the Tenth Circuit. 

Within the Ninth Circuit, several plaintiffs have attempted to garner ADA protection for 

gender dysphoria; however, none of them have done so successfully as of July 2023.lxxxviii

lxxxix

 Most 

courts have concluded that the individual plaintiffs have been unable to allege enough facts to 

show that their gender dysphoria is a protected disability.  Therefore, transgender people 

experiencing gender dysphoria and seeking ADA protection in Montana could still argue for 

protection under the ADA. 

 

CONCLUSION 
As many courts across the United States have acknowledged, this area of law is far from 

settled. Within the Rocky Mountain region, most federal district courts have not categorically 

denied protection for gender dysphoria under the ADA. In fact, several federal district courts 

have recognized that gender dysphoria is not categorically excluded from ADA protection. 

However, because the U.S. Courts of Appeals in the Eighth, Ninth, and Tenth Circuits have not 

addressed the issue directly, there is no binding rule for this issue in the Rocky Mountain states. 

The U.S. Supreme Court’s June 2023 denial of review of Williams v. Kincaid serves as an 

important moment in the evolution of the law surrounding gender dysphoria and the ADA. 

Because the Supreme Court denied review and declined to provide a binding rule on the issue, 

the future of the law surrounding this issue lies with federal courts across the country. If the U.S. 

Court of Appeals in the Eighth, Ninth, or Tenth Circuit addresses the issue, that rule will be 

binding on the Rocky Mountain states in that respective circuit. Currently, however, without a 

Supreme Court opinion that explicitly provides a ruling related to the protection of gender 

dysphoria under ADA protection as a disability, transgender rights advocates can argue that it 

merits protection. Such advocates can continue to argue that gender dysphoria is not a gender 

identity disorder or that it is a gender identity disorder that results from physical impairments. 
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