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EXECUTIVE SUMMARY AND DEFINITIONS

This report will explore what protections individuals with diabetes are entitled to under
Title I of the Americans with Disabilities Act (ADA) in the context of employment.! The report
will focus on federal guidance and cases that are relevant to the six states that the Rocky
Mountain ADA Center serves, namely: Colorado, Utah, Wyoming, Montana, North Dakota, and
South Dakota.? Throughout the report, the author will use the term “diabetes” to refer to type 1,
type 2, and gestational diabetes and will only specify the type of diabetes when a relevant case or
guidance document does so. Broadly speaking, case law in the Eighth, Ninth, and Tenth Circuits
shows that individuals with diabetes who need a reasonable accommodation in the workplace
should do two key things to receive protection under the ADA: (1) clearly demonstrate that their
diabetes is a qualifying disability; and (2) specifically ask for a reasonable accommodation and

articulate the link to their diabetes symptoms or treatment.

I. INTRODUCTION

Diabetes is a long-term condition that impacts an individual’s ability to make and/or
release insulin.®> Medical professionals typically categorize diabetes in one of three ways: type 1,
type 2, and gestational.* Type 1 diabetes inhibits an person’s ability to make insulin.’ Type 2
diabetes, the most common of the three, impacts an individual’s ability to both make insulin and
to use insulin efficiently in the body.® Finally, gestational diabetes occurs in some pregnant
women and can impact the health of both the mother and the baby during and after birth.” If an
individual with diabetes is unable to make or release insulin appropriately, they may enter a state
of hypoglycemia or hyperglycemia, which can have severe long-term consequences if left
untreated.? Individual symptoms of diabetes vary widely, and people with diabetes can also
experience diabetic neuropathy, fatigue, vision impairment, kidney functioning issues, and

psychological stress, among other symptoms.®

People with diabetes manage and treat the condition in various ways, including
exercising, managing food intake, measuring blood glucose levels at various points throughout
the day, taking oral or injected medications, and using a service animal, among other strategies.°

In order to receive protection under the ADA for their diabetes or diabetic treatment, an

e



individual must first demonstrate that their diabetes is a qualifying disability.!! People with
diabetes can often do so, as discussed below.'? Once an individual demonstrates that their
diabetes is a qualifying disability under the ADA, the individual can ask for a reasonable
accommodation in the workplace to appropriately manage and treat their condition.*® For
example, an employee with diabetes who has to take insulin could ask for a reasonable
accommodation under Title I of the ADA for breaks to test blood glucose levels and take
medication to adjust blood sugar as necessary.'*

This report will discuss diabetes as a disability in the workplace and diabetes-related
reasonable accommodations. First, the report will explore when diabetes can be considered a
qualifying disability under the ADA. Second, the report will give a brief overview of existing
literature and Title | of the ADA. Third and finally, the report will explore existing case law on
the issue in the Eighth, Ninth, and Tenth Circuits. This report is not an exhaustive analysis of
every guidance document and case that has addressed this issue. Instead, it aims to provide a
brief update on the current state of the law as it is relevant to the Rocky Mountain region.

Il. THE AMERICANS WITH DISABILITIES ACT

a. Diabetes as a Disability

As readers likely know, the ADA prohibits discrimination based on disability. The ADA
defines disability as “a physical or mental impairment that substantially limits one or more major
life activities...; a record of such an impairment; or being regarded as having such an
impairment.”?® As mentioned above, individuals with diabetes can often demonstrate that their
condition is a qualifying disability as a physical impairment if they show that their diabetes
substantially impacts the daily life activities of endocrine function, eating, or working in certain
contexts.'® Indeed, the Americans with Disabilities Act Amendments Act of 2008 (ADAAA)
specifically lists endocrine function as a “major bodily function,” which implies that diabetes is a

disability because it substantially limits the endocrine system.’

Furthermore, courts have also given deference to guidance from the EEOC regarding
terms that the ADA does not directly define.’® The EEOC has defined a “physical impairment” as

“[a]ny physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting
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one or more body systems, such as neurological, musculoskeletal, special sense organs, [. . .] and
endocrine.”® The EEOC has also stated that major life activities can include eating, working, and
major bodily functions, including those of the endocrine system.?

Despite some consensus that diabetes is a qualifying disability, the Supreme Court has
held that Type 1 diabetes is not automatically a disability in and of itself.?! An individual must
specifically show how their diabetes diagnosis and symptoms substantially limit their daily life
activities.?? Accordingly, courts have often concluded that diabetes is not a qualifying disability
when a plaintiff fails to demonstrate that it does not substantially limit their major life
activities.?® Cases regarding this issue in the Rocky Mountain region are explored below. Based
on this disagreement, it is important for individuals seeking reasonable accommodations for their
diabetes to specifically demonstrate how their diabetes symptoms or treatment impacts their daily

life activities, as discussed below.

Federal agencies, non-profit organizations, and other entities have published various
materials regarding diabetes and the ADA, some of which are listed below.?* For example, the
Equal Employment Opportunity Commission (EEOC) has published several guidance documents
on ADA protection for diabetes in the context of employment. 2° Similarly, the Job
Accommodation Network, a non-profit organization, has published a non-exhaustive list of
accommaodations that employees with diabetes can seek, among other articles that deal with
diabetes and the ADA.?° Broadly, the literature recognizes diabetes as a qualified disability that
entitles an individual with the condition to protection and reasonable accommodation under the
ADA.

b. Titlel

As readers may know, Title | of the ADA provides protection for individuals with
disabilities in the context of employment.?’ If an individual can demonstrate that their diabetes is
a disability, Title 1 allows them to request reasonable accommodations related to their diagnosis
or treatment during the application process and during their employment.?® Reasonable
accommaodations for diabetes in employment can include but are not limited to: breaks during the
hiring process and while working to eat a snack or take a medication; a private place to test
glucose levels, inject insulin, or rest until blood sugars become normal; a modified work

schedule or shift change; a period of leave for treatment or recuperation; a reallocation of an
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employee’s non-essential tasks to another employee; the reassignment of a vacant position if an
employee can no longer perform the essential functions of a job due to diabetes symptoms; and
the use of a particular seat for individuals with diabetic neuropathy.?® At all times, employers

must keep all medical information regarding an individual’s diabetes confidential.®

Prior to an offer of employment, an applicant with diabetes does not need to voluntarily
disclose their diagnosis unless they need reasonable accommodations during the application
process.®! If a prospective employee does voluntarily disclose a diabetes diagnosis, an employer
may not ask follow-up questions unless the employer believes that the prospective employee will
require a reasonable accommodation.®? For example, if an individual applying to a grocery store
clerk job discloses that they have diabetes and that they need to monitor blood sugar levels and
take insulin as necessary, an employer could ask a follow-up question about whether the break
policy would be sufficient or if the employee would need a reasonable accommodation.®® If an
employer learns of an applicant’s diabetes diagnosis, the employer may only inquire about the

diagnosis as it relates to the prospective employee’s request for a reasonable accommodation.

After an offer of employment, an employer may inquire about an individual’s diabetes
diagnosis and treatment if it relates to a request for a reasonable accommodation or if it relates to
the individual’s ability to perform the essential job functions safely.3* Specifically, if an
employer learns of an employee’s diabetes diagnosis after an offer of employment, the employer
may ask questions including the following: how long the person has had diabetes; whether the
person uses insulin or oral medication; how often the person experiences hypoglycemic episodes;
and whether the person will need assistance if their blood sugar drops at work.%® An employer
may not withdraw an offer of employment if the employer reasonably believes that the employee
can perform essential functions of the job without posing a threat to the health and safety of self
or others with or without a reasonable accommodation.®® If an employee’s diabetes-related needs
change over time, the employee is required to inform the employer of their accommodation needs
and cannot assume that an employer will be aware of changing circumstances.” At no time may
an employer terminate an employee’s position or disqualify an individual from a role purely

based on the employee’s diabetes diagnosis.
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I11.RELEVANT FEDERAL CASE LAW
a. Colorado, Utah, and Wyoming (Tenth Circuit)

Case law in the Tenth Circuit suggests that individuals with diabetes should do two key
things if they need a reasonable accommodation at work: (1) they should clearly indicate how
their diabetes impacts daily life activities to ensure that it is considered a qualifying disability
under the ADA,; and (2) they should clearly ask for a reasonable accommodation for their

diabetes symptoms and/or treatment proactively and not retroactively.

In the Tenth Circuit, which includes Colorado, Utah, and Wyoming, an individual with
diabetes must demonstrate that their diabetes impacts daily life activities and must ask for a
reasonable accommodation to address their diabetic symptoms and/or treatment.® If an
individual fails to do so and is later fired from a job, they likely cannot claim that an employer
discriminated against them based on their diabetes. In a Tenth Circuit Court of Appeals case,
which is binding on all federal courts in Colorado, Utah, and Wyoming, the court undertook a
lengthy analysis to determine that the plaintiff’s diabetes was a physical impairment that
substantially impacted one or more daily life activities.*° In this 2011 case, Carter v. Pathfinder
Energy Services, the plaintiff, Mr. Carter, worked as a directional driller at Pathfinder Energy
Services, an oil and gas company.*! Carter, who had diabetes and also had fibromyalgia, hepatitis
C, and hypertension, experienced a decline in his health that caused him to reduce his workload,

and Pathfinder subsequently fired him.*2

In Carter, the court concluded that Carter had adequately shown that his diabetes was: 1)
a physical impairment; that 2) impacted the daily life activity of caring for himself; and 3) that
his experience of diabetes impacted the activity of caring for himself substantially.*® Specifically,
Carter showed that his diabetes and other conditions impacted his digestive and circulatory
systems.** Even though his employer, Pathfinder, proffered non-discriminatory reasons for Mr.
Carter’s firing, including an altercation at a job site and a use of an expletive with a client, Mr.
Carter successfully demonstrated that discrimination based on his diabetes was a determining
factor in his firing.*® Specifically, Carter demonstrated that Pathfinder had explicitly stated that
Carter was fired because he could no longer work 24-hour shifts and that other employees who
were working such shifts would be angry if Pathfinder did not fire Carter for his inability to work

these long shifts.*® The court’s conclusions in Carter demonstrate that employees seeking an
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accommodation must link their diabetes symptoms and treatment with a major life activity and
that employees later alleging discrimination under the ADA must show how their termination
was linked to their diabetes.

Previous to Carter, in Sarsycki v. United Parcel Service, a 1994 case from the Oklahoma
Western District Court, the court concluded that an individual had sufficiently shown that his
diabetes substantially impacted daily life activities and that he needed a reasonable
accommodation.*” This case is not binding on federal courts in Colorado, Utah, and Wyoming,
but federal courts could turn to this case for guidance.*® In Sarsycki, the United Parcel Service
(UPS) told the plaintiff, Mr. Sarsycki, that he could no longer work in his role as a delivery
driver because of a new diagnosis of insulin-dependent diabetes.*® At the time, UPS had a policy
that any employee that was insulin-dependent diabetic could not operate motor vehicles on public
highways.>® The employee subsequently took on two part-time non-driving jobs as a reasonable
accommodation while he brought suit under the ADA for disability discrimination.® The court
concluded that Mr. Sarsycki’s diabetes did qualify as a disability under the ADA and that he was
otherwise qualified to perform the job and did not pose as a direct threat to safety; therefore, he
had a valid ADA claim against UPS.5?

Unlike Carter and Sarsycki, in Dewitt v Southwestern Bell Telephone Company, a 2017
Tenth Circuit Court of Appeals case, the court concluded that a plaintiff failed to prevail on her
discrimination claim under the ADA because she had not properly asked for a reasonable
accommodation for her diabetes treatment.>® This case is binding on federal courts in Colorado,
Wyoming, and Utah.> In Dewitt, the employer, Southwestern Bell, fired Ms. Dewitt, a call-
center employee, because she had improperly dropped customer calls several times, against
company policy.>® Ms. Dewitt, who had diabetes, alleged that she dropped the calls because she
was disoriented due to symptoms of her diabetes and blood sugar fluctuations.>® After she was
fired, Ms. Dewitt asked for “retroactive leniency” for her behavior.®” However, the court stated
that reasonable accommodation requests must be made prospectively and that retroactive
leniency is not considered a reasonable accommodation request under the ADA.*® The court
specifically cited EEOC guidance that clearly states that the reasonable accommodation process

is prospective and not retroactive.>®

e



Similar to Dewitt, in Bowers v. Netsmart Techs., Inc., a 2021 case from the District Court
of Kansas, the court concluded that an employee with diabetes could not prevail on his ADA
claim because he had never asked for accommodations for his diabetes.®® Furthermore, the court
concluded that the plaintiff had not demonstrated that his diabetes substantially limited a major
life activity and therefore had not shown how his diabetes was a qualifying disability under the
ADA % Importantly, this plaintiff had specifically stated that his diabetes, “did not restrict him at
all in terms of his work and daily activities” which effectively foreclosed him from arguing that
his diabetes was a qualifying disability under the ADA.%? The court’s conclusions in both Dewitt
and Bowers reinforce the ADA’s definition of disability and suggest that individuals with
diabetes should clearly outline how their diagnosis, symptoms, and treatment impact daily life
activities and should specifically request a reasonable accommodation prospectively.

Importantly, individuals with diabetes should be aware that they are not necessarily
entitled to their accommodation of choice if another accommodation will suffice. For example, in
Vallejos v. Orbital Atk. Inc., a 2023 case from the District Court of Utah, a plaintiff with diabetes
argued that his former employer failed to accommodate his reasonable accommodation request to
change shifts to better control his blood sugar.®® Prior to the incident at issue, the employer
assigned the plaintiff to rotating day and night shifts.%* The plaintiff thought that rotating shifts
would make his blood sugar fluctuate too dramatically, so he subsequently submitted medical
documentation and asked for a reasonable accommodation to only work during day-shifts so that
his blood sugar would not fluctuate.®® The employer considered the accommodation and offered
alternatives, including regular breaks during night-shift work, which the plaintiff refused to
accept.%® The employer later allowed the plaintiff to temporarily swap shifts with another
employee to avoid night-shift work.%” The court concluded that the employer was not required to
grant the plaintiff’s specific accommodation and the employer properly offered other similar
accommodations that would have sufficed and allowed the plaintiff to complete his work
responsibilities and adequately monitor and treat his diabetes symptoms.®

b. Montana (Ninth Circuit)

Similar to the Tenth Circuit, the case law in the Ninth Circuit, which includes Montana,
suggests that individuals should also follow the two important steps discussed throughout this

report. For example, in Fraser v. Goodale, the Ninth Circuit Court of Appeals concluded that the
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plaintiff, Ms. Fraser, had demonstrated that her insulin-dependent Type-I diabetes diagnosis and
associated complicated treatment substantially limited her the daily life activity of eating.®® In
this 2003 employment discrimination case, Ms. Fraser’s manager did not allow her to eat at her
desk.” In the incident in question, Ms. Fraser’s blood sugar dropped, she grew increasingly
disoriented and asked to eat but was not allowed to, and she eventually fainted.”* She
subsequently formally complained about her manager’s prohibition and was fired.”> Ms. Fraser
filed suit, alleging that her employer failed to provide a reasonable accommodation and retaliated
against her assertion of her rights.” The trial court granted summary judgment in favor of the
employer, concluding that Ms. Fraser had not presented enough evidence that her diabetes
substantially limited a daily life activity and therefore did not show that her diabetes was a
disability under the ADA.™ The Ninth Circuit reversed the trial court’s decision, concluding that
Ms. Fraser’s diabetes was particularly severe and required very specific treatment.” While the
court concluded in favor of Ms. Fraser, the court reiterated that determining whether a person has
a disability under the ADA is an individualized assessment.’®

In a 2001 case, Beaulieu v. Northrop Grumman Corp., the Ninth Circuit Court of Appeals
concluded that the plaintiff’s diabetes did not substantially limit any major life activities because
it only required the plaintiff, Mr. Beaulieu, to modify his eating moderately.”” In this case, Mr.
Beaulieu alleged that his former employer fired him because he requested a reasonable
accommodation for his diabetes.”® The court disagreed, concluding that Mr. Beaulieu did not
demonstrate that his termination was directly related to his reasonable accommodation request,
which occurred six months prior to his termination.”

In Hutton v. EIf Atochem North America Inc., a 2001 case from the Ninth Circuit Court of
Appeals, the court concluded that the plaintiff, Mr. Hutton, could not prevail on his ADA claim
because he was unable to perform the essential functions of his job safely and therefore posed a
direct threat to himself and others and was not qualified for the job.8 Mr. Hutton worked at a
chemical processing plant and during his shifts he had to be “conscious, alert, and
communicative” and was required “to work essentially alone.”®! During the tenure of his job,

Mr. Hutton experienced several hypoglycemic episodes, which included having seizures and
losing consciousness, and required his employer to call an ambulance on several occasions.
The court used guidance from the EEOC to determine if Mr. Hutton was a direct threat, implying

that the inquiry is done on a case-by-case basis and that not all employees with diabetes would
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be unqualified for this kind of job, but that Mr. Hutton and his specific diabetic symptoms and
episodes made him unable to perform the essential functions of the job safely.8?
c. North Dakota and South Dakota (Eighth Circuit)

The Eighth Circuit, which includes North Dakota and South Dakota, similarly follows the
trends of the Ninth and Tenth Circuits with respect to the two important issues discussed
throughout this report. Importantly, if an individual with diabetes cannot perform an essential
function of the job, they may not be eligible for the job and would likely not receive an
exemption from performing that essential function as an ADA accommodation. Case law from

the Eighth Circuit further explores the context of what an essential function of a job is.

In a 2006 case, Rehrs v. lams Co., the Eighth Circuit Court of Appeals concluded that the
plaintiff was unable to complete an essential function of his job and therefore could not receive
ADA protection for his diabetes. The plaintiff, Mr. Rehrs had Type 1 diabetes and worked at an
lams warehouse in Nebraska.®* Mr. Rehrs typically worked an eight-hour shift from 4 p.m.-
midnight; however, after receiving his diabetes diagnosis, he and his doctor requested to work a
fixed day-time shift to better control his blood sugar levels.®> lams, his employer, granted this
accommodation and Rehrs worked a day-time shift for sixty days.%® However, when lams
learned that Mr. Rehrs intended for the accommodation to be permanent, they informed him that
the accommodation would end because rotating shifts was an essential function of his job at the
warehouse.®” When the accommodation period ended, Mr. Rehrs applied for and received partial
temporary disability leave, and lams continued to inform him of two other vacant positions that
would accommodate a daytime schedule.®® However, the company denied his application for one
role because of his lack of experience, and Mr. Rehrs withdrew his application for the other
role.®® Mr. Rehrs’s doctors eventually informed him that he would be unable to work and he
received full disability leave.®® Mr. Rehrs filed suit under the ADA and alleged that lams failed
to grant his requested accommodation for a day-time shift.%

In Rehrs, the court concluded that a rotating shift schedule was an essential function of
the job that Mr. Rehrs was unable to perform.®? Because employees requesting reasonable
accommodations under the ADA must be able to perform essential functions of the job with or
without a reasonable accommodation, Mr. Rehrs’s ADA claim failed because he could not

participate in the rotating shifts.®®> The EEOC filed an amicus brief in this case and expressed that
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Iams should have assigned Mr. Rehrs to a vacant, comparable position and that lams’s efforts to
send Mr. Rehrs available positions were not sufficient to fulfill this duty.®* However, Mr. Rehrs

did not raise this argument in his initial case, and rules of legal civil procedure did not allow him
to raise it on appeal.*> Nevertheless, the court concluded that even if he raised this argument, Mr.

Rehrs failed to show that the positions offered were not comparable to his previous position.%

In Berg v. Norand Corporation, a 1999 case from the Eighth Circuit Court of Appeals,
the court concluded that an individual’s diabetes symptoms did not substantially impact her
ability to work and therefore her diabetes was not a qualifying disability.®” Ms. Berg worked
long hours managing the tax department of Norand.*® Ms. Berg received a diagnosis of non-
insulin-dependent diabetes and informed her supervisors of her condition; but, she subsequently
submitted her resignation because of the stress of the long hours and her condition.®® Ms. Berg
stated that she could continue working until she finished certain projects and then she would
resign.?® During this time period, however, Ms. Berg attempted to rescind her resignation and
she asked for a reasonable accommodation of reduced work hours due to her diabetes.’®* During
a meeting with a human resources staff person, Ms. Berg expressed suicidal tendencies because
of her work stress. Norand placed Berg on immediate medical leave and insisted that she see a
psychiatrist that afternoon, although she had an appointment with her own doctor the next day.
The psychiatrist Berg planned to see was not immediately available, and as a result, Berg was
admitted to the hospital overnight, allegedly against her will. She saw her own doctor and was
released the following morning.1%> Ms. Berg subsequently returned to work and was terminated
due to poor performance, according to her employer.1% Ms. Berg filed suit under the ADA and
argued that her diabetes was a qualifying disability because it limited her ability to work because
of joint pain, difficulty with speech, and difficulty focusing on her work due to pain.'® However,
the court concluded that Ms. Berg was not substantially limited in her ability to work because
she had never been unemployed, she subsequently opened her own tax practice, and she did not
demonstrate any jobs that she was excluded from based on her diabetes.1%

The Supreme Court subsequently denied certiorari for Berg, meaning that the Court
decided not to review the case and therefore let the Eighth Circuit Court of Appeals decision
stand.1% When the Supreme Court denies certiorari, the denial does not necessarily imply that

the Supreme Court accepts the Eighth Circuit’s decision. To review a lower court decision, at
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least four justices must vote to review. Therefore, a denial of certiorari means that fewer than

four justices wanted to review the case.’

IV.CONCLUSION

As discussed above, employees with diabetes in the Rocky Mountain states who seek
reasonable accommodations should take care to clearly show that their diabetes impacts daily life
activities and clearly ask for a reasonable accommodation. Cases from the Eighth, Ninth, and
Tenth Circuits demonstrate that employees must show how their diabetes diagnosis, symptoms,
or treatment substantially impact a daily life activity. Furthermore, cases from the region show
that employees with diabetes seeking a reasonable accommodation must specifically ask their
employer for an accommodation and cannot assume that they have received one by disclosing a
diagnosis, nor can they ask for retroactive leniency with employer policies because of a diabetic

episode.
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